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QUESTION INVOLVED 

Where there is a dispute between purchaser and sell¬ 
ers as to who is entitled to a deposit held by a real es¬ 
tate agent nnder a standard contract of sale signed by 
all parties, should the purchaser be permitted to enforce 
his claim to the disputed deposit without first bringing 
the sellers before the court? 
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v. 


T. H. Kirk, Appellee. 
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for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

, T. H. Bark brought an action in the Municipal Court 
\ for the District of Columbia to recover a $500 deposit 
'» he had made toward the purchase of real estate under 
a contract of sale. The action concerned a dispute be¬ 
tween Kirk and the sellers who signed the contract, 
Kirk alleging that the sellers wrongfully refused a tender 
of the balance of the purchase price and prematurely 
declared a forfeiture of the deposit. Bark named as 
defendants three of the four sellers who signed the con¬ 
tract and Frank H. Gauss, the real estate agent who 
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held the deposit (A. 2, 3). Service of process was had 
on Gauss alone, the sellers named having been found to 
reside outside the jurisdiction (A. 7). Over the ob¬ 
jection of Gauss that the absent sellers were indispen¬ 
sable parties, the cause proceeded to trial and judgment 
in favor of Kirk against Gauss in the sum of $500, in¬ 
terest and costs. (A. 7, 10). The Municipal Court of 
Appeals affirmed, Gauss v. Kirk , No. 997, decided Decem¬ 
ber 19, 1950, 77 A. 2d. 323 (A. 11, 12). Gauss petitioned 
this court to review the said judgment of the Municipal 
Court of Appeals under the provisions of Sec. 8, Act of 
April 1, 1942, c. 207, 56 Stat. 190, 196, D. C. Code, 1940 
Ed., Title 11, sec. 773. The petition was granted by- 
order of the court herein dated May 4, 1951. 

STATEMENT OP THE CASE * 

The following facts are undisputed (A. 10): 

The contract involved was in the usual form acklowdedg- 
ing receipt of the deposit by the agent, and stating, “Entire 
deposit to be held by FRANK H. GAUSS until settlement 
hereunder is made.” The contract required settlement 
within 15 days after acceptance by the sellers, or as soon 
thereafter as a report on the title could be obtained if 
promptly ordered. In the event that the purchaser 
failed to make settlement within the stated period, the 
seller was given the option to declare the deposit for¬ 
feited. No specific provision was made for the return 
of the deposit in the event of the sellers default. The 
contract purports to have been signed by some of the 
parties on September 11, 1948, and by the others on 
September 20, 1948. (A. 8, 9) 

On October 6, 1948, the sixteenth day after the last 
date appearing on* the contract, the sellers gave to the 
purchaser in the presence of the agent a written and signed 
notice of forfeiture of the deposit. (A. 6, 9) 
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Thereafter the purchaser made written demand upon 
the sellers and agent in a letter dated October 13, 1948. 
(A. 6) The sellers again made demand upon the agent 
for the whole deposit by letter from their attorney dated 
October 21, 1948. (A. 6, 7). 

In January of 1949 the purchaser instituted this ac¬ 
tion in the Municipal Court and named as defendants 
three of the four sellers who signed the contract and 
the agent Gauss. His verified complaint alleged, after 
setting forth the contract, “That said sales contract was 
not signed and accepted by the owners actually until on 
or after September 22, 1948, whereby the said 15 days 
to comply with the terms of the contract by the plaintiff 
and purchaser did not expire until on or after October 
7th, 1948.” He further alleged, “That on the night of 
October 15th, 1948, plaintiff having been advised erron¬ 
eously by defendants, or some of them and their agent 
that his rights under said contract terminated as of 
midnight of that date, he tendered to defendants own¬ 
ers, who refused, and in their presence gave to their said 
defendant agent his check for $6,000.00 the full balance 
of the cash purchase price due, and was then ready, will¬ 
ing and able to execute all such further papers as might 
be required of him.” He then recited the receipt of a 
written notice of forfeiture on October 6th, 1948, and 
alleged in substance that it was premature. (A. 2, 3) 

Service of process was not had on any of the sellers 
named, it appearing from the Marshal’s return that they 
were outside the jurisdiction. Only the agent Gauss ap¬ 
peared. (A. 7, 10) 

Gauss filed an answer in which he stated that he should 
not be compelled to plead to the merits unless and until 
the sellers were brought before the court (A. 4). On 
oral motion plaintiff purchaser was granted judgment on 
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the pleadings with leave to Gauss to amend. (A. 4) In 
his amended answer Gauss put the merits of the contro¬ 
versy in issue upon information and belief. (A. 4) At 
the trial only the plaintiff Kirk and defendant agent Gauss 
appeared and testified (A. 10), the sellers not having 
sought to enforce their claim to the deposit other than 
by notice of forfeiture and demand letter heretofore recited. 
(A. 7) 

At the conclusion of all the evidence, counsel for 
Gauss moved that the cause be dismissed without preju¬ 
dice because undisputed evidence showed that the absent 
sellers were indispensable parties, and on the same ground 
objected to any finding for plaintiff. The Court overruled 
this motion and objection and made a general finding in 
favor of plaintiff. (A. 10) Findings of fact in accordance 
with the contentions of the purchaser were made and the 
Court concluded as a matter of law that the sellers had 
prematurely declared a forfeiture. (A. 5, 6, 7) 

STATUTES AND RULES OF COURT INVOLVED 

Ryles of the Municipal Court for the District of Column 
bia: 

Rule 19, Necessary Joinder of Parties 

“(a) Necessary Joinder . • • • persons having a 

joint interest shall be made parties and be 
joined on the same side as plaintiffs or defend¬ 
ants * • * (Same as 19(a) F. R. C. P.) 

“(b) Effect of failure to join. When persons who 
ought to be parties if complete relief is to be 
accorded between those already parties, have 
not been made parties and are subject to the 
jurisdiction of the Court as to both service of 
process and venue and can be made parties 
without depriving the Court of jurisdiction of 
the parties before it, the Court shall order 
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them summoned to appear in the action. The 
Court in its discretion may proceed in the 
action without making such persons parties, if 
its jurisdiction over them as to either service 
of process or venue can be acquired only by 
their consent or voluntary appearance; but 
judgment rendered therein does not affect the 
rights or liabilities of absent persons.’’ (Same 
as Rule 19 (b) F. R. C. P. except that said 
rule commences, “When persons who are 
not indispensable but who ought to be parties 
if complete relief is to be accorded between 
those already parties, etc.”) 

Rule 12, Defenses cmd Objections. 

“(h) Waiver of Defenses. A party waives all de¬ 
fenses and objections which he does not pre¬ 
sent either by motion * * * or * * * in his 
answer or reply, except (1) # * * the defense 
or failure to join an indispensable party * * V’ 
(Same as Rule 12(h) F. R. C. P.) 

Title 13 , Section 108 , D. C. Code, 1940 Edition 

“Publication as to nonresident, those absent for six 
months, unknown heirs or devisees, for divorce or 
proceedings in rem—Actual service beyond District. 
Publication may be substituted for personal service 
of process upon any defendant who cannot be found 
and who is shown by affidavit to be a nonresident, or to 
have been absent from the District for at least six 
months, • • • in all actions at law and in equity which 
have for their immediate object the enforcement or 
establishment of any lawful right, claim, or demand 
to or against any real or personal property within 
the jurisdiction of the court. 

“Personal service of process may be made • • • 
on a nonresident defendant out of the District of 
Columbia, which service shall have the same effect 
and no other as an order of publication duly exe¬ 
cuted. * * *” 
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STATEMENT OF POINTS 

1. The court should have granted defendant’s motion 
made at the conclusion of all the evidence to dismiss the 
action without prejudice for failure of the plaintiff to 
bring indispensable parties before the court. 

2. The court erred in ordering judgment for the 
plaintiff against the defendant over the objection of de¬ 
fendant that indispensable parties were not before the 
court. 

' SUMMARY OF ARGUMENT 

1. Courts will not proceed to adjudicate a controversy 
in the absence of indispensable parties. 

2. The absent sellers are indispensable parties be¬ 
cause they are conflicting claimants to a particular fund. 

3. The absent sellers are indispensable parties be¬ 
cause their rights are not completely separable from the 
rights of parties before the court. Complete and final 
justice cannot be done between purchaser and agent in 
the absence of the sellers. 

4. Few jurisdictions permit a recovery from the agent 
by the purchaser under the circumstances shown here, 
but where such recovery is permitted, the sellers are 
held to be indispensable parties. 

5. Holding the sellers indispensable parties to this 
action can work no hardship upon the purchaser as the 
sellers may be brought before the court by statutory 
process. 
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ARGUMENT 

1. Courts Will Not Proceed to Adjudicate a Controversy 
in the Absence of Indispensable Parties. 

See Shields v. Barrow (1854) 17 How. 130,142,15 L. Ed. 
158, and cases cited infra. It is likewise required by Rule 
19(a), Rules of the Municipal Court for the District of Co¬ 
lumbia. This rule is identical to Rule 19(a), Federal Rules 
of Civil Procedure, where the requirement that persons 
having a “ joint interest” be made parties has 
been construed to require the joinder of 14 those who 
were indispensable parties prior to the rules.” Judge 
Goodrich in U. S. v. Washington Institute of Technology 
(CCA 3, 1943) 138 F. 2d. 25. The principle is of such 
prime importance that it is not waived under the rules 
at any time. Rule 12(h), Rules of the Municipal Court 
for the District of Columbia. Notwithstanding the rules 
it may be raised in an appellate tribunal for the first 
time by the parties or by the court sua sponte. Hoe v. 
Wilson, 9 WalL 501, 19 L. Ed. 762; Flynn v. Brooks, 70 
App. D. C. 243, 244, 105 F. 2d. 766. 

2. The Absent Sellers Are Indispensable Parties Be¬ 
cause They Are Conflicting Claimants to a Particular 
Fund. 

All persons with conflicting claims to a particular fund 
are said to be indispensable parties. Brown v. Christ¬ 
man, 75 U. S. App. D. C. 203, 210, 126 F. 2d. 625, quot¬ 
ing from footnote 23, page 210 where federal and state 
cases are collected. In addition to the cases there cited, 
the statement is fully bom out in the following cases: 
Green v. Brophy, 71 App. D. C. 299, 110 F. 2d. 539; 
Ducker v. Butler, 70 App. D. C. 103, 104 F. 2d 236; Rus¬ 
sell v. Clark’s Ex’rs., 7 Cranch 69, 3 L. Ed. 271; Gregory 
v. Stetson, 133 U. S. 579, 10 S. Ct. 422, 33 L. Ed. 792. 
See also Moores Federal Practice, 2d. Ed., VoL 2, section 
1908. 



8 


The undisputed (A. 10) facts of this case show that 
the sellers are claimants to the deposit held by the agent, 
and that they claim in derrogation of any right of the 
purchaser. The contract is signed by all the parties— 
purchaser, sellers, and agent. The sellers, in a written 
document signed by all of them, gave notice to the pur¬ 
chaser in the presence of the agent that they claimed 
the purchaser had defaulted under the terms of the con¬ 
tract and that they elected to declare the deposit for¬ 
feited. (A. 6, 9). Thereafter, the agent received a claim 
letter from the purchaser’s attorney demanding the de¬ 
posit (A. 6). Later he received a formal claim letter 
from the seller’s attorney demanding the entire deposit. 
(A. 6-7) A claimant to be indispensable need not have 
given any actual notice of his claim (Cf. Green v. Brophy, 
supra , and cases heretofore cited under this heading), 
but in the instant case the agent has twice been given 
written notice of the seller’s claim, although no court 
action has been taken by them. 

The deposit under the instant contract is clearly a 
specific fund, for it is earmarked for a special purpose 
and is to be retained by the agent until settlement under 
the contract is made (A. 8). The Municipal .Court of 
Appeals so regarded the deposit and referred t<v(in their 
opinion in this case as a “fund in litigation.” (A. 12). 
Under similar contracts, the Municipal Court of Ap¬ 
peals has referred^to the deposit as a “fund in litiga¬ 
tion” and treated^as such. In Metzl&r v. Iacome, (MCA) 
55 A. 2d. 81, the court held that a personal judgment 
against sellers was improper, where the agent retained 
the deposit pursuant to his duty. In Ralph D. Cohn v. 
Trauhck (MCA) 60 A. 2d. 926 the court held that the 
agent breached his duty to the purchaser by turning the 
deposit over to the seller. This court seems to regard 
the deposit as a specific fund held in escrow by the 
broker as agent for both purchaser and seller. Wittlin 
v. Giacalone, 81 U. S. App. D. C. 20, 21, 154 F. 2d. 20. 


As to dual agency of insurance brokers Cf. Hooper v. 
California, 155 U. S. 648, 657, 15 S. Ct. 207, 39 L. Ed. 
297. 

3. The Absent Sellers Are Indispensable Parties Be¬ 
cause Their Rights Are Not Completely Separable 
From the Rights of Parties Before the Court. Com¬ 
plete and Final Justice Cannot be Done Between 
Purchaser and Agent in the Absence of the Sellers. 

The leading and most frequently quoted case on the 
subject is Shields v. Barrow, 17 How. 130, 139, 15 L. Ed. 
158. There it is said that indispensable parties are those 
who have such an interest in a controversy that “a final 
decree cannot be made without either affecting that in¬ 
terest, or leaving the controversy in such a condition 
that v final termination may be wholly inconsistent with 
equity and good conscience. ’ ’ The fact that a final judg¬ 
ment is not res judicata as to the rights of the absent 
parties is not controlling. Green v. Brophy, 71 App. D. C. 
299, 301, 110 F. 2d. 539. The crux of the matter is 
the ability of the court to do 1 ‘complete and final jus¬ 
tice” between the parties actually before it without being 
able to bind absent parties by the judgment. (The 
phrase “complete and final justice” is used throughout 
the opinion in Shields v. Barrow, supra, which seems to 
be the earliest case employing this phrase). 

The court by doing only complete and final justice 
between parties before it prevents future litigation, 
and it is made “perfectly certain that no injustice is 
done, either to the parties before it, or to others who are 
interested in the subject matter, by a decree, which 
might otherwise be grounded upon a partial view only of 
the real merits.” Gregory v. Stetson, 133 TJ. S. 579, 586, 
10 S. Ct. 422, 33 L. Ed. 792. It follows therefore, that 
the rights of those parties before the court must be “com¬ 
pletely separable from the rights of those absent, other- 
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wise the latter are indispensable parties. ” Shields v. 
Barrow, supra, page 140. 

In the case at bar, the rights of the absent sellers far 
from being “completely separable,” form the heart of 
the controversy: Did these absent sellers wrongfully 
refuse a valid tender? Did these absent sellers prema¬ 
turely declare a forfeiture of the deposit? Certainly the 
agent did not refuse the tender or declare the forfeiture 
(A. 6). 

As for doing complete and final justice between pur¬ 
chaser and agent, no more need be said than that the 
judgment of the lower court is not binding upon the 
absent sellers, and affords no acquitance to the agent or 
protection in any subsequent action by the sellers. Cf. 
Russel v. Clark's Ex’rs., 7 Cranch 69, 98, 3 L. Ed. 
271; Ducker v. Butler , 70 App. D. C. 103, 106, 104 Fed. 
236. 

4. Few Jurisdictions Permit a Recovery From the Agent 
by the Purchaser Under the Circumstances Shown 
Here, But Where Such Recovery is Permitted, the 
Sellers Are Held to be Indispensable Parties. 

The Restatement of Agency provides: 

“Sec. 340. Third person rescinds for cause arising 
after transaction; principal disclosed. 

“Upon rescission by the other party of a transaction 
by which an agent has received things on behalf of a 
disclosed or partially disclosed principal, the agent 
is not thereby under a duty to return the things 
received to the other if the cause for rescission 
arises after their receipt.” 

Illustration 2 thereunder applies the rule to an agent 
who receives a deposit under a contract for the sale of 
realty, and retains same. This statement and illustra¬ 
tion as qualified in the preceding section 339, regarding 
rescission for causes existing at the time of the trans- 
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action, is supported by the overwhelming weight of au¬ 
thority in this country, Seavey, Studies in Agency, West, 
1949, pg. 331-4 and in the British Empire, Bowstead, 
Digest of the Law of Agency, 10th Ed, by Judge Forbes, 
London, 1944, Art. 127, pg. 255-6. The rationale of these 
cases set forth in 1 Mechem, Agency, 2nd. Ed., 1914, sec. 
1438 seems to revolve about the following considera¬ 
tions: (1) The agent receives the money for the princi¬ 
pal and it is the money of the principal, not the agent, 
(2) the agent acts for the principal in the transaction 
and undertakes no personal responsibility to the third 
person, (3) the question of rescission should be litigated 
with the principal, not the agent. 

The rule announced in the District of Columbia invali¬ 
dates the first two reasons, the agent apparently being 
considered agent of both purchaser and seller with re¬ 
spect to the deposit he holds. WitUwi v. Giacalone, 81 
U. S. App. D. C. 20, 21, 154 F. 2d. 20; Metder v. lacone, 
(MCA) 55 A. 2d. 81. These holdings are not challenged 
here. 

In the few cases in other jurisdictions involving this 
situation when the agent is personally liable for the de¬ 
posit, the sellers are held to be indispensable parties. 

Francis v. Blache, _ La. App., 17 So. 2d. 29; 

Maloney v. Aschaffehburg, 143 La. 509, 78 So. 761, 767 
(on motion for rehearing); Lampros v. Chipley, 228 
N. C. 236, 45 S. E. 2d. 126. (In state cases the courts 
frequently fail to distinguish between “necessary” and 
“indispensable” parties. Washington v. U. S. (CCA 9) 
87 F. 2d. 421, 427.) The rulings in the Louisiana cases 
are particularly significant because they proceed upon the 
theory that the real estate agent is agent for both pur¬ 
chaser and seller with respect to the deposit he holds. 
Maloney v. Aschaffenburg , supra. 
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5. Hol ding- the Sellers Indispensable Parties to This 
Action Can Work no Hardship Upon the Purchaser 
as the Sellers May be Brought Before the Court by 
Statutory Process. 

The fact that indispensable parties cannot be brought 
before the court does not make them any the less indis¬ 
pensable. Gregory v. Stetson, 133 U. S. 579, 10 S. Ct. 
422, 33 L. Ed. 792; Shields v. Barrow, 17 How. 130, 15 
L. Ed. 158. This and jurisdictional requirements in di¬ 
versity of citizenship cases in the federal courts occa¬ 
sionally lead courts to strain hard to find parties merely 
necessary and not indispensable. See Bourdieu v. Pacific 
West Oil Co., 299 U. S. 65, 70, 57 S. Ct. 51, 81 L. Ed. 42. 
This tendency criticized in Calcote v. Texas Pacific Coal 
and OH Co., (CCA 5, 1946) 157 F. 2d. 216 r cert den’d 
'329 U. S. 782, 67 S. Ct. 205, 91 L. Ed. 671. 

In the instant case it may readily be seen that the 
absent sellers may be brought before the court under the 
provisions of Title 13, sec. 108 of the D. C. Code, 1940 
Ed. (Mar. 3, 1901, 31 Stat. 1206, ch. 854, sec. 105; Apr. 19, 
1920, 41 Stat. 556, ch. 153), Green v. Brophy, 71 App. 
D. C. 299, 305,110 F. 2d. 539. 

CONCLUSION 

The primary dispute in this case is one between the 
purchaser and the absent sellers: Were the sellers pre¬ 
mature in declaring a forfeiture of the deposit? The 
agent is not a party to this controversy, but is neverthe¬ 
less subjected to conflicting demands of both purchaser 
and sellers for the deposit he holds pursuant to his duty. 
Any judgment in the case is not binding on the absent 
sellers and affords no acquittance to the agent. Al- 
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though repeated demands were made in the trial court 
that the sellers be made parties to the action, and al¬ 
though it was possible to have brought them before the 
court by statutory process, these demands were rejected. 
Accordingly on reason and authority, defendants motion 
to dismiss the action without prejudice should have been 
granted. In any event, personal judgment should not 
have been entered against the defendant agent over ob¬ 
jection that indispensable parties were not before the 
court. 

Respectfully submitted, 

Laitdon Gkratj) Dowdey 
Emmett Leo Sheehan 
Attorneys for Appellant. 
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2 Filed January 25, 1949 Mun. Ct. D. C. 

Complaint 


District of Columbia, ss:. — 

T. H. Bark, being first duly sworn according to law, on 
oatb deposes and states; that he is the plaintiff in the 
above entitled cause, wherein Frank H. Gauss, herein¬ 
after referred to as “Agent”, a real estate broker in 
the District of Columbia, and James L., Maude C., and 
Edith S. Bowen, hereinafter referred to as “Owners”, 
are the defendants; that heretofore, to wit, the 11th day 
of September, A. D. 1948, the plaintiff deposited with the 
defendant agent the sum of Five Hundred Dollars 
($500.00), as true and lawful money for his purchase of 
premises known as Lot 1025, square 2591, improved by 
premises No. 1659 Harvard Street, N. W., District of 
Columbia, under a written agreement, the said sale to 
include the furniture and furnishings within said premises. 

Plaintiff further states that said sales agreement or 
contract further provided, in part, that “Within 15 days 
from the date of acceptance hereof by the owner * * *, 
the seller and purchaser are required and agree to make 
full settlement in accordance with the terms hereof. If 
the purchaser shall fail so to do, the deposit herein pro¬ 
vided for may be forfeited at the option of the seller • • • 

and deposit with the Title Company or with.. 

of the purchase money, the deed of conveyance for execu¬ 
tion and such other papers as are required of either party 
by the terms of this contract shall be considered good and 
sufficient tender of performance of the terms hereof”. 

That said sales contract was not signed and accepted by 
the owners actually until on or after September 22nd, 
1948, whereby the said 15 days to comply with the terms 
of the contract by the plaintiff and purchaser did not 
expire until on or after October 7th, 1948; that on the 



night of October 5th, 1948, plaintiff having been advised 
erroneously by defendants, or some of them and their 
agent that his rights under said contract terminated as 
of mid-night of that date, he tendered to defendant owners, 
who refused, and in their presence gave to their said 
defendant agent his check for $6,000.00 the full balance 
of the cash purchase price due, and was then ready, will¬ 
ing and able to execute all such further papers as might 
be required of him; that on the following morning, 
3 to wit, October 8 th , 194&, at or about 10 o’clock in 
the morning plaintiff again met with defendants in 
their attorney’s office, and at that said time he was handed 
a signed paper by them as owners declaring a forfeiture 
of his deposit of the said $500.00, and terminated his rights 
under said contract to purchase; that said forfeiture and 
termination was done prior to the limited time proscribed 
in said contract, although plaintiff was then willing and 
able, and ready to fully perform his part thereof. 

Wherefore plaintiff claims that defendants have breached 
their said contract with him and he therefore sues them 
for the return to him of his said deposit, in the sum of 
$500.00, which he claims as is -justly due and owing to 
him, with out any just defense or set offs, together with 
interest thereon from September 11th, 1948, and the costs 
of this suit. 

/s/ T. H. Kirk 

✓ J* 

Subscribed and sworn to before me this 24th day of 
January, A. D. 1948. 

/s/ Frederick A: Genau 

Notary Public, D. C. 

NOTARY SEAL 

/s/ S. J. McCathran, Jr., 

406 Wash. Loan & Trust Building, - 
Washington 4, D. C. 

Attorney for the plaintiff 
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Filed March 7, 1949 Mun. Ct. D. C. 

Answer to Complaint 

• • • • 

THIRD DEFENSE 

This defendant Frank H. Gauss states that unless and 
until the defendants other than himself, namely, James 
L. Bowen, Mande C. Bowen and Edith S. Bowen are duly 
served with process in this case and are thus before this 
court, or until they otherwise are brought within the jur¬ 
isdiction of this court so as to permit this court to render 
judgment on such issues as may be raised, this defendant, 
Frank H. Gauss, should not be required to further plead 
to this complaint. 

/s/ Frank H. Gauss 


14 Order of Judgment on the Pleadings 

March 8,1949—Motion for Judgment—Granted, with leave 
to file amended answer to 3-22-49—Judge 
Raedy 

1 15 Filed March 21, 1949 Mun. Ct. D. C. 

Amended Answer to Complaint 

• • • • 

FOURTH DEFENSE 

For a further defense to the complaint herein filed, this 
defendant states, upon information and belief, that the 
plaintiff failed to make settlement or legal tender of settle¬ 
ment as required by the contract, and that he is not en¬ 
titled to recover from this defendant or from any of the 
defendants herein. 


/s/ Frank H. Gauss 


•'T ' ■ •» ,¥• ^'* ^**> '•*>•:" 


• • 


28 Filed September 26,1950 Mum Ct D. C. 
Findings of Fact and Condntswns of Lou? a/nd Judgment 

This is a suit by the plaintiff purchaser, to recover 
from the defendant, or any of them a deposit of Five 
Hundred Dollars ($500.00), given by plaintiff to the agent 
and defendant, Gauss, on which the following findings are 
made: 

1. Plaintiff’s offer to purchase from sellers, through 
agent, Gauss, real estate described in the contract and 
offer, written on the usual form, dated September 11, 
1948, acknowledges receipt by agent of the Five Hundred 
Dollars ($500.00) deposit, which the agent accepted, still 
held at the time of suit and trial (Plaintiff’s Exhibit 1) 

2 Said contract contains the usual clauses providing 
for tender of settlement, forfeiture of deposit upon failure 
of purchaser to comply, and that agent was to hold de¬ 
posit until settlement or forfeiture. (Plaintiff’s Exhibit 
1 ) 

3. Plaintiff did not receive a copy of the contract signed 
and accepted by seller, until October 12, said contract 
providing for settlement in fifteen days after acceptance, 
although defendant, Gauss, as agent, advised plaintiff con¬ 
tract had to be performed and sale consummated by Octo¬ 
ber 5, or sellers would sue him for specific performance. 

4. Defendants, both agent and sellers, knew plaintiff’s 
wife was a necessary party to consummation of the con¬ 
tract by her signing the second trust, was in England at 
the time the contract was made, and had been delayed 
due to transportation difficulties during the time said 
contract was running. 

5. Plaintiff’s said wife arrived in this City from Eng¬ 
land on the evening of October 5, 1948, and sellers and 
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agent insisted that plaintiff conclude his contract before 
midnight that night, and sellers and agent therefore agreed 
to meet plaintiff and wife that night for that purpose. 

' 6. Plaintiff and his wife met the defendants, sellers 
and agent, in seller’s home, the property involved in the 
sale, on the night of October 5, where plaintiff tendered 
sellers a check for Six Thousand Dollars ($6,000.00), being 
the balance of the cash purchase price called for under 
the contract. Sellers refused the same and the ager 
Gauss, accepted said check in their place and stead. (Plain¬ 
tiff’s Exhibit 2) 

7. At defendant sellers instruction, plaintiff and his 
wife met with sellers and agent, in sellers’ attorney’s 

office, at or about 10:00 A. M. on October 6, 1948, 
29 when sellers presented plaintiff with a notice or 
letter of forfeiture signed by the sellers, dated 
October 6, 1948. (Plaintiff’s Exhibit 3) 

8. Plaintiff, thereafter, demanded and received check 
back from defendant, Agent, in the amount of Six Thou¬ 
sand Dollars ($6000.00), which was more than amply se¬ 
cured by his deposit in the bank on which it was drawn, 
The Washington Loan and Trust Company of this City. 

9. Plaintiff was ready, willing and able to conclude 
and consummate his contract on October 5, and on the 
morning of October 6; that the defendants, sellers, at no 
time tendered to plaintiff a deed for the sale of the 
property. 

10. That defendant, Frank H. Gauss, received a letter 
’ from the attorney for plaintiff-purchaser dated October 

13, 1948 addressed to him and the named sellers demand¬ 
ing a return of the deposit for the same reasons as alleged 
in the complaint herein. (Defendant’s Exhibit 2) 

11. That defendant, Frank H. Gauss, received a letter 
dated October 21, 1948, from the attorney for the sellers 
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named in the said contract demanding that he turn over 
the entire deposit made under the contract for the reason 
that the purchaser was not ready, willing, nor able to 
purchase, said letter being the only demand made by sellers 
therefor, which they have not thereafter, to time of suit, 
sought to collect (Defendant’s Exhibit 3) 

Conclusions of Law 

The defendants, sellers, prematurely demanded a for¬ 
feiture of said deposit and sale, which demand they have 
not enforced, other than by a letter from their attorney 
written October 21, 1948. Plaintiff sued all the defend¬ 
ants, the sellers not being served, as is shown by the 
Marshal’s return they were residing out of town, but ob¬ 
tained service on the defendant, Gauss; that plaintiff’s 
suit in the abundance of wisdom, named said sellers as 
defendant, but, in view of the fact that the agent received 
the deposit, held the deposit thereafter to the time of 
demand, suit, and still held at the time of trial, is the only 
necessary party to this suit, and judgment against him 
alone is justified and granted herein. 

Metsker, et al, vs. Iacone, 55 Washington Law Re¬ 
porter, 1051, 1052. 

Cohn, Inc. vs. Trawick, 56 Washington Law Reporter, 
982, 983 

Judgment will be entered herein for the plaintiff against 
the defendant, Gauss, as of the 26th day of September, 
1950, plus interest from October 6, 1948, and costs. 

/s/ T. D. Quinn 
Judge 

/ . * . •*•,.*. * \ \‘ V 
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Plaintiff’s Exhibit 1 


• • • • 

Washington 11, D. C., Sept 11, 194S. 

Received from Mr. T. H. Kirk a deposit of Five hundred 
Dollars ($500.00; to be applied as part payment of the 
purchase of Lot 1025 in Square 2591, with improvements 
thereon known as No. 1659 Harvard St. N. W. in the 
District of Columbia • • • 

• • • • 

Within 15 days from the date of acceptance hereof by 
the owner, or as soon thereafter as a report on the title 
can be secured if promptly ordered, the seller and pur¬ 
chaser are required and agree to make full settlement in 
accordance with the terms hereof. If the purchaser shall 
fail so to do, the deposit herein provided for may be 
forfeited at the option of the seller, in which event the 
purchaser shall be relieved from further liability here¬ 
under, or without forfeiting the said deposit the seller 
may avail himself of any legal or equitable rights which 
he may have under this contract. In the event of the 
forfeiture of the deposit, the seller shall allow the agent 
one-half thereof as a compensation for his services to him. 

• • • • 

• • • Entire deposit to be held by FRANK H. GAUSS 
until settlement hereunder is made. 

• • • • 

Frank H. Gauss 
/s/ Frank H. Gauss 
Agent * 

We, the undersigned, hereby ratify, accept and agree 
to the above memorandum of sale and acknowledge it to 
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be our contract 
9/11, 1948. 

/s/ Tim H. Bark 
Purchaser 

/s/ Edith S. Bowen 

/s/ L P. Bowen 
Seller 

/s/ James L. Bowen 

Sept 20, 1948 

Wife of Seller 
/s/ Maude C. Bowen 

• • • • 

32 Plaintiff’s Exhibit 3 

T. H. Kirk 

4604 Georgia Avenue, N. W. 

Washington, D. C. 

Dear Sir: 

By reason of your failure to comply with the provisions 
with one certain contract between you and the undersigned 
wherein you agreed to purchase Lot 1025, Square 2591, 
otherwise known as 1659 Harvard Street, Washington, 
D. C., this is to notify you that we have elected under the 
provisions of said contract to forfeit the deposit of $500.00 
which you have paid thereunder and to terminate all your 
rights therein. 

/s/ Edith S. Bowen 
/s/ L R. Bowen 
/s/ James L. Bowen 
/s/ Maude C. Bowen 

-Dated, Washington, D. C. this 6th day of October, 1948. 
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• • • • 

40 Filed Oct 16 252 PM z50 

Walter F. Bramhall Clerk of Municipal Court 
Washington, D. C. 

Agreed Statement on Appeal 

This cause came on for trial September 6, 1950 in this 
Court. Trial by jury was waived and the case was tried 
to the Court on both the law and the facts. 

Plaintiff, T. H. KIRK, testified as the sole witness for 
the plaintiff and gave evidence tending to support the 
findings of the trial court numbered 1, 2, 3, 4, 5, 6, 7, 8, 
and 9. 

Defendant, FRANK H. GAUSS, testified as the sole 
witness for the defendant and gave evidence tending to 
support the findings of the trial court numbered 10 and 
11. His evidence conflicted with certain of plaintiff’s 
evidence with respect to finding number 3 and part of 
findings numbered 4, 5, 6, and 9. The evidence supporting 
findings numbered 1, 2, 7, 8,10, and 11 was undisputed. 

The only parties that appeared or were represented at 
the trial were the plaintiff, T. EL KIRK, and the defend¬ 
ant, FRANK H. GAUSS. 

At the conclusion of all the evidence counsel for the 
defendant, FRANK H. GAUSS, moved that the case be 
dismissed without prejudice on the ground that undisputed 
evidence before the Court showed that the sellers named 
in the contract were indispensible parties, and on the 
same ground objected to any finding for plaintiff. The 
Court overruled this motion and objection and made a 
general finding in favor of plaintiff. 

Approved, October 21st 1950 
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47 THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

No. 997 

Frank H. Gauss, appellant, 
v. 

T. H. Kirk, appellee. 

Appeal from The Municipal Court for the 
District of Columbia 

Civil Division. 

(Argued December 4,1950 Decided December 19,1950) 

Landon Gerald Dowdey, with whom Emmett Leo 
Sheehan was on the brief, for appellant. 

S. Jay McCathran for appellee. 

Before Cayton, Chief Judge, and Hood and Clagett, 
Associate Judges. 

CAYTON, Chief Judge: Kirk, who was plaintiff below, 
sued to recover a $500 deposit he had made toward the 
purchase of real estate. He named as defendants Frank 
H. Gauss, the agent who held the deposit, and also the 
three owners. Service could not be had on the three own¬ 
ers because they were residing outside the jurisdiction 
and the case proceeded to trial against Gauss alone. _ . 

In a written memorandum the trial judge made findings 
of fact and conclusions of law which have proved helpful 
in our study of the case. He found, on ample evidence, 
that the buyer had tendered the purchase price but that the 
sellers had refused said tender and had prematurely at¬ 
tempted to forfeit plaintiff’s deposit. He ordered that the 
defendant Gauss, who as agent was holding the deposit, 
pay it over to plaintiff. Gauss brings this appeal 
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He says—and this is the only argument he makes here— 
that the suit should have been dismissed because the sellers 
were not before the court, not having been served with 
process. He says such sellers were indispensable 
48 parties. With this contention we cannot agree. We 
rule here as we did in an earlier case that the 
suing purchaser had a right to judgment against the broker 
who held the deposit. Metzler v. Iacone, D. C. Mun. App., 
55 A. 2d 81, 75 W. L. R. 1051. There we said, concerning 
facts which are strikingly like those now before us: “Here 
the agent at all times retained control of the fund in liti¬ 
gation and surrendered no part of it to the principals. He 
had it when the sales contract was signed; he had it when 
the settlement was being attempted; he had it when the 
deal collapsed and the purchasers rescinded; he had it 
when the purchasers demanded their refund, and he has 
it now.” We pointed out that the vendors never had the 
money and were not entitled to it, for the contract pro¬ 
vided (as this one does) that the entire deposit should be 
held by the agent until time of settlement. We com¬ 
mented, as the trial judge did in this case, that it was 
probably the part of wisdom to have joined the sellers 
as defendants, but we concluded on the basis of the evi¬ 
dence as it developed at the trial that judgment should 
have been against the broker only. That ruling is decisive 
of this case. So is our later decision in Ralph D. Cohn, 
Inc. v. Trawick, D. C. Mun. App. 60 A. 2d 926, 76 W. L. R. 
982. 


Affirmed. 
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COUNTER QUESTION INVOLVED. 

Are the Contract Sellers Indispensable Parties to an Action 
by the Purchaser Against the Broker to Recover a 
Deposit, Where the Purchaser Tendered the Purchase 
I Price and the Evidence Shows That the Sellers, Who 
i Were Non-Residents, Refused the Tender and had Pre¬ 
maturely Attempted to Declare a Forfeiture of the De¬ 
posit, the Deposit Being Held at all Times by the 
Broker. 

The Trial Court found thrice and again on the evidence 
that the answer to this question is “No”, in which finding 
the Appeals Court below affirmed. The appellee here 
agrees with all of said rulings, believing them to be correct. 
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IN THE 


United States Conrt of Appeals 

Foe the Disteict of Columbia Ciecutt. 


No. 10,902. 


FRANK H. GAUSS, Appellant 

v. 

T. H. KIRK, Appellee . 


Appeal From the Municipal Court of Appeals 
for the District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTER STATEMENT OF THE CASE. 

While the facts of this case are undisputed the sole ques¬ 
tion of “indispensable parties” as set forth above being 
that on which Appellant has sought a favorable ruling 
since the initiation of this case in the Trial Court, Appellee 
feels that Appellant’s statement of the case in his pending 
brief not being in keeping with that previously made, that 
a restatement thereof should be made here. 
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Appellee claimed in his suit and the Trial Court so found 
that the Appellee purchaser sought to recover from the 
defendants, or any of them, a deposit which he had made for 
the purchase of real estate in the amount of $500.00, the 
same given to the agent, the defendant Gauss; that the 
contract was on the usual form and dated September 11, 
1948, providing that the contract was to be performed 
“within fifteen days from the date of acceptance hereof by 
the owners or as soon thereafter as a report on the title can 
be secured if promptly ordered. The seller and purchaser 
are required and agreed to make full settlement in accord¬ 
ance with the terms hereof. If the purchaser shall fail so 
to do the deposit herein provided for may be forfeited at 
the option of the seller, in which event the purchaser shall 
be relieved from further liability hereunder or without for¬ 
feiting the said deposit the seller avail himself of any legal 
or equitable rights which he may have under this contract. 
In the event of the forfeiture of the deposit, the seller shall 
allow the agent one-half thereof as a compensation for the 
services to him * • • Entire deposit to be held by Frank 
H. Gauss until settlement hereunder is made”. (R. 30). 

The contract purports to have been signed by some of 
the parties as sellers on September 11, 1948 and by others 
on September 20, 1948, (R. 30) but the purchaser, Kirk, 
contended and the Trial Court found, that he did not in 
fact receive a copy of the signed and accepted contract 
until October 12, 1948, but was advised by both the sellers 
and the agent orally that unless he made settlement prior 
to midnight on October 5, 1948, they would sue him for 
specific performance. This, in spite of the fact, as found 
by the Trial Court, that all of the defendants, sellers and 
agent knew plaintiff’s wife, who was a necessary party to 
the consummation of the contract so as to properly execute 
a second trust, was in England at the time the contract 
offer was made and was being delayed due to transporta¬ 
tion difficulties. Subsequent to the signing of the offer, it 
was further found that the purchaser’s wife did not arrive 
in this city, due to such difficulties until the evening of 
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October 5,1948, at which time the sellers and agent insisted 
that plaintiff conclude his contract before midnight that 
night and all parties agreed to meet at that time for that 
purpose. The Court further found that the parties did 
meet and that the purchaser tendered to sellers his check 
in the amount of Six Thousand Dollars ($6,000.00), being 
the balance of the cash purchase price called for under the 
contract offer and that the sellers refused the same but 
that the agent accepted said check in their place and stead. 
The Trial Court further found that the said Appellee 
purchaser’s check, in the amount of Six Thousand Dollars 
($6,000.00) was more than amply secured by his deposit in 
the bank upon which it was drawn. The Washington Loan 
and Trust Company of this City. 

At defendants seller’s insistence and instruction, the 
appellee purchaser and his wife met with the sellers and 
agent in the sellers attorney’s office at or about 10 A. M. 
on October 6, 1948, when the sellers presented plaintiff 
with a notice or letter of forfeiture signed by the sellers. 
(R. 32). Thereafter the defendant agent, appellant here, 
received a letter from the attorney for the appellee pur¬ 
chaser dated October 13, 1948, addressed jointly to him 
and the sellers, demanding a return to said purchaser of 
his deposit claiming that said forfeiture was prematurely 
demanded and that a valid tender had been made by pur¬ 
chaser on October 5, 1948 in keeping with a strict com¬ 
pliance with the contract offer. (R. 34, 35, 29). Thereafter 
defendant agent received a letter from the attorney for the 
sellers demanding that he turn over to them the entire 
deposit for the reason that the purchaser procured by him 
was not ready, willing or able to purchase. (R. 36, 29). 
Being confronted with these conflicting demands the appel¬ 
lant agent continued to hold the deposit and still holds the 
deposit. (R. 28). 

The Trial Court below found further (R. 40) that the 
plaintiff was ready, willing and able to conclude and con¬ 
summate his contract on October 5, 1948 and on the 
morning of October 6th; that the defendant sellers at no 
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time tendered to plaintiff their deed to the property and 
that the sellers had prematurely declared a forfeiture. 

In the Trial Court, preliminarily, at the time of trial, 
and at the conclusion of the trial, the appellant agent being 
the only one who was served with process, found that the 
sellers defendants were non-resident and was the only one 
who answered and appeared at the time of trial and testi¬ 
fied and sought to have the case dismissed, and for judg¬ 
ment on the pleadings, and objecting to any finding for the 
appellee purchaser upon the ground that the seller 
defendants not being served with process or before the 
Court were indispensable parties. (R. 17, 18, 27, 44). All 
of these motions of appellant agent being denied, the said 
appellant agent appealed to the Municipal Court of 
Appeals, which Court affirmed the Trial Court findings 
and conclusions of law with commendations for its finding 
of fact. (M.C.T. of Appls. for the D.C. No. 997, decided 
December 19, 1950). 

SUMMARY OF APPELLEE’S ARGUMENT. 

Under the circumstances of this case the sellers are not 
conflicting claimants to the fund in litigation, namely the 
deposit made by the purchaser unless and until they assert 
such a claim and where the agent appellant had the deposit 
at the time of demand for its return, made upon him by 
the appellee purchaser, had it at the time of trial, and still 
hold it, he is the only necessary party to a suit for said 
deposit by the appellee purchaser. The appellant agent, 
holding said deposit as the escrow agent in keeping with 
the terms of the contract offer as has been interpreted by 
the Appeals Court below and this Court. 


ARGUMENT. 

In this situation, appellee respectfully submits to the 
trial Court’s finding of facts and conclusions of law, (R. 
40), wherein that Court, after full hearing, as tryer of the 
facts and the law, found that appellee had made a bona fide 
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offer to purchase the premises described in said contract, 
from the sellers named as defendants herein, although not 
served as they had moved out of the District, through the 
defendant-agent Gauss, appellant herein, paying the latter 
the deposit set forth therein and by this suit sought to be 
refunded; that said contract contained the usual clauses, 
providing for tender of settlement, forfeiture of deposit, 
upon failure of purchaser to comply, and that agent was 
to hold the entire deposit until settlement was made there¬ 
under. The Court further found that the appellee made 
tender of the balance of the purchase price, to sellers, and 
it was accepted by appellant-agent Gauss, at the only 
place and on the only date he then knew the same should 
be made, and that the sellers, acting in concert with the 
appellant, refused to accept said tender and thereafter 
prematurely declared a forfeiture. All of said acts of 
appellee, namely, the contract, the check, and the declara¬ 
tion of a forfeiture by the sellers, were appellee’s exhibits 
in his case and are of record in this appeal, as indicated 
in the statement of the case. 

The Trial Court, thereupon, found that the plaintiff 
appellee had been ready, willing and able to conclude and 
consummate his contract, within the time specified, there¬ 
for, and that the defendants, sellers, had at no time 
tendered deed to the property to appellee. 

As the Trial Court found, by its conclusions of law, a 
part of the record of this appeal, the sellers prematurely 
demanded a forfeiture of said deposit, a demand still re¬ 
maining unenforced, and that the appellee, as plaintiff in 
suing all of the defendants, the sellers and the petitioner 
agent, Gauss, did so out of an abundance of wisdom, and 
the fact that he was unable to serve the sellers, who were 
shown by the Marshal’s return to be residing out of this 
jurisdiction, did not alter the fact that the appellant agent, 
who received and still held the deposit in question, was the 
only necessary defendant, and the only one against whom 
the plaintiff appellee needed to proceed. 
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In the case of Metzler, et oX. v. Iacone, et al., 75 Washing¬ 
ton Law Reporter, 1051, at Page 1052, the Court had this 
to say in such a case as is now before the Court, wherein, 
the sellers were objecting to a judgment being found 
against them by the lower Court and had made such a con¬ 
tention in their appeal: 

“The last contention advanced by petitioners Broche 
has more merit. They say that because the uncontra¬ 
dicted evidence showed that the deposit money in its 
entirety was being held by the broker Metzler and had 
never been turned over to them, there should have been 
no judgment against them. With this contention we 
agree. We do not overlook the general principle that 
one dealing with an agent who has disclosed his prin¬ 
cipal must look to the principal for his recovery. How¬ 
ever, we are here dealing not with generalities but 
with a special set of circumstances. Here the agent 
at all times retained control of the fund in litigation 
and surrendered no part of it to the principals. He 
had it when the sales contract was signed; he had it 
when the settlement was being attempted; he had it 
when the deal collapsed and the purchasers rescinded; 
he had it when the purchasers demanded their refund; 
and he has it now. The venders have never had it and 
indeed were not entitled to it, for the contract pro¬ 
vided : 

The entire deposit shall be held by Metzler, agent, 
until settlement hereunder is made or until deposit 
is forfeited. 

The effect of this provision was to make the broker, so 
far as the deposit was concerned, an escrow agent. He 
had no right to surrender the deposit or any part of it 
to the principal until one of the two named conditions 
occurred- Since settlement was never made, and since 
there was no valid forfeiture of the deposit, the broker 
was only doing his legal duty when he retained the de¬ 
posit in its entirety. Under these circumstances the 
suing purchasers had a right to judgment against the 
broker and not the principals. It was probably the 
part of wisdom for the plaintiffs to have joined as de- 




7 


fendants as they did, the vendors as well as the broker. 
But on the basis of the evidence, as it developed at the 
trial, the judgment should have been against the broker 
only. ’ ’ 

Cf. Wittlin v. Ciacalone, 81 U.S. App. D. C. 20, 154 F. 
(2d) 20. 

Of interest here to appellee’s brief the foregoing case 
of Metzler, et ol. v. lacone, et ol., supra, was the subject of 
a petition to this Court for an allowance for appeal under 
the Court’s number 9666 and this Court denied said peti¬ 
tion as of February 12, 1948. 

In another and like case, decided at the Bar of the Muni- 
pal Court of Appeals, namely, Cohn v. Travich, 76 Wash¬ 
ington Law Reporter, 982; wherein the broker alone was 
being sued for the refund and return of a deposit, was 
objecting because he had already paid over to the sellers 
one-half of the deposit, under a contract, similar to the one 
now under consideration, and this Court there found the 
following to be the law: 

“The broker also contends that under no circunu 
stances can it be liable for more than one-half of the 
deposit because the other half was disbursed under the 
seller’s instructions. The contract provided for re¬ 
tention of the deposit by the broker until settlement or 
forfeiture. In a similar situation we said: ‘ The effect 
of this provision was to make the broker, so far as 
the deposit was concerned, an escrow agent. He had 
no right to surrender the deposit or any part of it to 
the principal until one of the two named conditions 
occurred.’ Metzler v. lacone, D.C. Mun. App. 55 A, 
(2d) 81, 75 Wash. Law Rep. 1051. Here settlement 
was never made and no valid forfeiture occurred, and 
the broker breached its duty by disbursing part of the 
deposit Whatever may be its right against the seller 
it is liable to the buyer for the entire deposit.” 

Indispensable parties have been defined by this Court in 
In Laudram v. Jordcm, 25 App. D.C. 291, p. 300. The Court 

there said: 
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“Indispensable parties are said to be ‘persons who 
not only have an interest in the controversy, but an 
interest of such a nature that a final decree cannot be 
made without either effecting that interest, or leaving 
the controversy in such a condition that its final deter¬ 
mination may be wdiolly inconsistent with equity and 
good conscience.” Citing cases: (Shields v. Barrow, 
17 Howard 130, 139, 15 L. Ed. 158, 160; Story v. 
Livingston, 13 Peters 359-375, 10 L. Ed. 200-208; 
Barney v. Baltimore, 6 Wall. 280, 284; 18 L. Ed. 825, 
826; Williams v. Bankhead, 19 Wall. 563, 571; 22 L. Ed. 
184, 187.) 

The above case in 25 appl. was affirmed in TJ. S. S. Ct. 

From the foregoing cases, this Court can readily see that 
the objection of indispensable parties raised by appellant, 
has no bearing in the instant matter, in that those claimed 
by appellant to be such type of parties, namely the sellers, 
are not by the/authority cited by him in his brief, of such 
a character. / Fhe lower Court has found, in keeping with 
the above cited decisions, that the only indispensable party 
in this case was the appellant, his interest being separable 
from those- of the parties not before the Court, and per¬ 
mitted the Court to do complete and final justice, without 
in any manner disturbing appellant’s rights, whatever they 
may be, to proceed against the sellers, wherever he may 
find them. 

Appellee, therefore, submits that the judgments of the 
Trial Court and Appellate Court below, having been 
founded upon the facts heard by it and the evidence sub¬ 
mitted before it, in keeping with the prior decisions of this 
jurisdiction, and the law in support thereof should be 
affirmed. 

Respectfully submitted, 

S. Jay McCathran, Jr. 

830 Wash. Loan & Trust Bldg. 

Washington 4, D. C. 

Attorney for Appellee 











